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Looking back at Duxbury 30
years on

The Duxbury formula seeks to ascertain a capital amount which if invested to achieve capital
growth and income yield (both at assumed rates and after tax on the yield and required gains)
could be drawn down in equal inflation-proofed instalments over a period of time (often the
recipient’s life expectancy) but would be completely exhausted at the end of the period.

The Duxbury concept originated from the case of Duxbury v Duxbury [1990] 2 All ER 77, CA, in
which the wife - aided by an accountancy firm[1] she had instructed - put forward a projection of
the capital sum she required to meet her future needs based on various assumptions. For the best
part of a decade it ruled supreme in all co-called bigger money cases on the then law based on the
reasonable requirements of the applicant. Many predicted the seminal decision of the House of
Lords in White v White [2000] UKHL 54 in 2000 would signal an end to Duxbury but it has
withstood the changing landscape and remains an important tool which is often used by family
lawyers and judges.

Duxbury is now most frequently used to assist the court in quantifying a clean break in a non-
sharing case and as a guide to capitalising existing periodical payments in variation proceedings. It
can also be used as a cross-check on whether the application of the sharing principle is likely to
meet the recipient’s needs.

The courts have acknowledged that Duxbury has been subjected to criticism, particularly in
relation to the returns that it assumes will be made. It does, however, remain the tool most often
used by family lawyers and judges when quantifying a clean break in a non-sharing case and
capitalising a periodical payments order in variation proceedings.

This article explains some of the terminology in layperson’s terms, summarises the leading case-
law then speculates (see the Appendix) as to how the Duxbury funds in previous reported cases
may have performed if invested in more cautious risk portfolios than Duxbury assumes, based on a
set of assumptions prepared by a financial planner modelled on historic market performance.
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Michael Allum is the primary author of the text as a financial remedies practitioner. Megan Jenkins
and Amy Gilbert have undertaken the calculations based on the alternate set of assumptions as
specialist financial advisers.

Jargon busting

Capital Growth is the increase in the value of an asset or investment over time. It is measured by
the difference between the current value, and its purchase price. Duxbury presently assumes
3.75% per annum.

Income yield is earnings generated by an investment over a particular period of time. It is
expressed as a percentage based on the value of the investment. Duxbury presently assumes 3%
per annum (1.5% in the first year).

Inflation is the rise in prices, which relates to the decline in the purchasing power over time.
Inflation means that a unit of currency effectively buys less than it did in prior periods. Duxbury
presently assumes 3% per annum.

The key assumption is therefore that over a long period of time a fund will perform in actual gross
terms by 6.75% annually but the owner will suffer inflation of 3% giving a real rate of return of
3.75% per annum.

Post-White case-law

The 2003 case of Pearce v Pearce [2003] EWCA Civ 1054 at [37]-[38] concerned an application by
the husband to discharge/capitalise a joint lives periodical payments order together with a cross
application by the wife to increase the quantum of the periodical payments order. Thorpe L) held
that a trial judge should not be put in a ‘straight jacket’ but that the discretion afforded to the court
in departing from the Duxbury formula when deciding what capital sum should replace a periodical
payments order was a ‘narrower one’.

In 2010 in Vaughan v Vaughan [2010] EWCA Civ 349, Wilson L) (as he then was) endorsed the

principles set out in Pearce. The learned judge commented that the decision in Pearce had

‘rightly received wide approbation’ because it identified what Thorpe L) had described as

‘a relatively simple, certain and predictable method for the calculation of the capital sum’. Wilson
L) concluded by holding that ‘The court has, thank goodness, only a narrow discretion to arrive at a
capital sum otherwise than by application of Duxbury formula and it should exercise it in order only
to reflect
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special factors.’

In 2014 in Hv H[2014] EWCA Civ 1523 at [31] Ryder LJ held as follows: ‘In summary, it is not wise
to assume that because the Duxbury Committee are of the opinion that in the context of their
calculations 3.75% gross is achievable over the long term with a cautious investment strategy that
the parties will agree that that rate is applicable to capital funds that are not to be amortised on
the facts of a particular case. However, if they do agree or if the judge decides that assumption is
valid on the facts of a case, | cannot for my part see how objection can be taken. If they do not,
then the rate chosen by the court should be reasoned.’

The following year in JL v SL (No 3) [2015] EWHC 555 (Fam), in a supplemental judgment arising
out of a request for amplification from the wife’s counsel, Mostyn ] held (at [13]-[15]):

‘It is important to remember that a Duxbury fund is usually calculated over a long period. In this
case from the start of phase 1 to the end of phase 3 over 30 years are covered. Generally speaking
in most human fields the best prophet of the future is the past. The key assumption is that over a
longish period it can be reasonably predicted that a fund will perform in actual gross terms by
6.75% annually (i.e., 3% income yield plus 3.75% capital growth) but the owner of the fund will
suffer inflation of 3% thus giving a real rate of return of 3.75%. The key datum is however the
predicted actual gross performance of 6.75%. Is that a reasonable guess?

Between January 1985 and January 2015 the FTSE 100 index rose from 1277 to 6810. This
corresponds to capital growth in that 30 year period of 5.74% annually. Over the same period the
broader based FTSE-250 has grown by almost 8.8%, while a portfolio based on the US Dow Jones
Industrial index (after allowing for the variance in the exchange rate) over the same period would
have grown by over 6.9%. Thus it can be seen that the rate of capital return assumed in

the Duxbury algorithm of just 3.75% is somewhat cautious, recognising that the recipient of an
award is unlikely to be advised to invest the whole of her fund in equities, and that other kinds of
investment are likely to achieve lower capital returns. Dividends (i.e. income yield) would also have
been paid, perhaps at 3% a year. An alternative perspective is to look at P/E ratios over a long
period. From 1990 to 2014 they have averaged for the UK 12.6, which translates to annual growth
of 7.9%. So on the basis of history 6.75% per annum is a very reasonable guess.

Over the same period the RPI index has moved from 91.2 to 255.4. This corresponds to inflation of
3.49% annually. Again, 3% is a reasonable guess, even if there is actually no inflation right now.’
(original emphasis)
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Mostyn | went on later in the judgment to say:

‘Of course there is no “standard” rate in the sense that the economic assumptions underpinning
the formula are written in marble from which there can be no deviation. But the Duxbury tables are
used in countless cases. Their underlying methodology and assumptions are widely accepted as
the usual starting point, and where there is no countervailing evidence, the usual finishing point. In
that sense they do represent an “industry standard”.’[2]

‘As | have explained, the central datum underpinning the Duxbury algorithm is a gross actual rate
of return of 6.75%. And | have further explained that, irrespective of income yield, in terms of
capital growth alone the FTSE 100 has grown annually over the last 30 years by 5.74% and better
than that by reference to the FTSE-250 and the Dow Jones Industrial Index.’ [3]

In 2017 in HC v FW [2017] EWHC 3162 (Fam), Cobb ] was invited to consider whether the future
income requirement should be computed by reference to the Ogden tables (the actuarial tables
used for assessing the sum to be awarded as general damages for future pecuniary loss) or by a
Duxbury calculation. The choice of tables was of particular relevance given the quasi-personal
injury character of the wife’s claim, but at trial the wife’s case was presented on the basis she was
content to proceed on Duxbury assumptions (producing a lower capital sum) which the court
subsequently adopted.

The court was also asked to consider the Ogden tables the following year in Tattersall v Tattersall
[2018] EWCA Civ 1978. The court at first instance had decided to adopt the Ogden tables in favour
of Duxbury. The question for the court on appeal was whether the use of the Ogden tables was an
error of law or an error which meant the judge’s award was wrong. Although the appeal court
expressed a view that it would expect judges typically to use Duxbury, it held that a judge could
decide to use a different method of calculation and to do so was not an error of law.

In the same year in WG v HG [2018] EWFC 84 the court was asked to select a term during which
maintenance should be payable (not referable to the wife’s life expectancy) and then capitalise
that term into a lump sum. The court held that this would be unfair on the wife who had income
needs which needed to be met and no earning capacity with which to meet them. The court
therefore concluded that if there was to be a clean break it could only be on the basis of a Duxbury
calculation, commenting as follows:

‘Duxbury is no more than a tool; it is not in any way a rule that has to be followed. It has been
subjected to considerable criticism not least in the return that it assumes will be made. However, it
is still the tool used by judges and family lawyers alike in these cases and nobody has sought to
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argue in this case that there is a better way of assessing the way to capitalise lifetime
maintenance. Accordingly, | will use the Duxbury tables on a normal full-life basis.’ [4]

2018 also saw the well-known decision of Waggott v Waggott [2018] EWCA Civ 727. At first
instance the wife received assets worth £9.76m and a periodical payments order of £115,000 per
annum (based on an income need of £175,000 per annum less an income she could generate from
her free capital of £60,000 per annum on an assumed net return of 1.75%). On appeal, when
discussing the scope for different rates of return which could be attributed to ‘free capital’, Moylan
L) held:

‘There are, however, clearly advantages - both in terms of providing clarity and of consistency - if
the Duxbury model and the assumptions within it were to be used at least as a starting point.’[5]

Shortly after Waggott came O’Dwyer v O’'Dwyer [2019] EWHC 1838 (Fam). Mr and Mrs O’'Dwyer
married in 1988 and separated in 2016. For many years the husband had run a McDonalds’
franchise which had an agreed net value of just over £2.4m. The total assets were just over £5.8m
which on a sharing basis meant each should leave the marriage with just over £2.9m. This part of
the decision was not challenged.

The appeal related to the approach the court at first instance took to maintenance (£150,000 per
annum for a term of 5 years) insofar as it amounted to the sharing of the future income stream the
husband would receive through the McDonalds’ franchise which he retained in the settlement and
which exceeded the wife’'s needs.

When considering the appeal Francis ] deducted the sum of £1.2m (being the figure the trial judge
had allowed the wife to meet housing and other capital costs) which left the wife was left with
£1,732,739 of free capital. Francis ] held that it was then necessary to attribute an income to this
sum which he did as follows:

‘One can argue endlessly about the appropriate rate of return but it seems to me that time and
again the [Duxbury] assumptions in At A Glance are used and | use them for the purposes of this
case. At paragraph 136 in Waggott, Moylan L] saw clear advantages in adopting the Duxbury
assumptions, and whilst of course | have a discretion to depart from them it seems to me that |
should follow the lead so clearly given by him.’ [6]

On that basis Francis ] found the wife could secure a return of 3.75% on her free capital which
equated to an income of £64,978 per annum. This figure would be taxable in the wife’s hands in
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the United States (where she had returned to live) which reduced the net receipt to the wife to
£52,000. On the basis that a fairer figure for the wife’s income needs was £120,000 (rather than
£150,000) per annum, Francis ] held that the periodical payments should be reduced to a rate of
£68,000 per annum for the same term as ordered by the trial judge.

Lastly in this review, in 2021 Peel ] considered a number of bespoke calculations that had been
carried out by a financial adviser in ND v GD [2021] EWFC 53. He commented that the range of
outcomes was enormous because he had been invited to consider life expectancy from 5 to 30
years as well as numerous options regarding the cost of care and other income and living costs.
The financial adviser had also assumed combined income and capital growth of 3.62% (whereas
Duxbury assumes 6.75%) and inflation of 2% (whereas Duxbury assumes 3%). After considering
the calculations Peel ] held (at [22]):

‘I have to say, with due respect to all who requested and sanctioned this exercise, that it has been
of negligible value to me in resolving this case. In my view the parties could very easily have used
the Capitalise programme to generate bespoke calculations. What matters is the figures which are
put into the programme by each party to calculate the outcome contended for. Often during a
hearing, as issues crystallise, the judge will ask for specific calculations to be carried out; indeed, |
did just that in this case. The underlying assumptions can be adjusted on the Capitalise programme
if required. I do not see that the SJE was asked to do any more than create his own Duxbury style
calculations, but, perhaps inevitably, he adopted different underlying assumptions. The result is a
quasi-Duxbury calculation, inconsistent with the specific Duxbury model which has stood the test of
time for decades in financial remedy cases. This is not to criticise Mr Hutton-Attenborough [the
expert]; he did exactly what he was asked to do, conscientiously and fairly. In my view, it was
never “necessary” (to apply the Part 25 test) for him to have been instructed. Indeed, as things
have transpired, and perhaps unsurprisingly, neither party really sought to rely on his figures which
are so wide ranging as to be of minimal value.

Although | acknowledge that there may be the odd case where an expert is required to carry out a
very clearly defined and tailored Duxbury calculation, in the vast run of cases it is inappropriate to
reach beyond the Duxbury tables in At A Glance, or the Capitalise programme for a more advanced
formula. For my own part, | strongly caution against the sort of exercise which was carried out here
which has been a largely futile and costly exercise. There should rarely, if ever, be a need for an
IFA to carry out a Duxbury style exercise which adds cost, delay, and confusion’.[7]

‘During the hearing, as | have observed, | was presented with a number of capitalisation
calculations by an IFA who used underlying assumptions which differ from the Duxbury model. In
JL v SL (No 3) Mostyn | reviewed the Duxbury assumptions and concluded that they remain sound.
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The Duxbury model has stood the test of time since the eponymous case of Duxbury v Duxbury
some 30 years ago. As has been often stated, it is a tool and not a rule. The court has the flexibility
to depart from it to the extent necessary in any given case, as, for example, in Av A

. There, an elderly applicant was, by reason of her age and length of the marriage, entitled to less
under the Duxbury model than would have been the case had she been younger and/or the
marriage shorter; the so-called Duxbury paradox. Singer | departed from the

strict Duxbury application to meet this unfairness. True, the court is not barred from considering
capitalisation calculations other than by the Duxbury methodology (e.qg. Tattersall v Tattersall

) but | am firmly of the view that there would have to be a very good reason to go down a different
route’.[8]

Drawing these cases together it can be seen that although the family court retains its notoriously
wide discretion to do justice on a case-by-case basis and, despite some of the potential
shortcomings of the Duxbury formula and the regular reminder that Duxbury is ‘a tool rather than
a rule’, in practice the Duxbury assumptions are likely to be adopted by the court in the vast
majority of cases as the net value of a right to receive periodical payments at a target annual rate
for (often) the remainder of a payee’s life. Any attempt to challenge them would require the court’s
permission to adduce evidence in the form of a different set of instructions which absent very good
reasons would be unlikely to succeed.

Against that backdrop this article now considers (with the glorious benefit of hindsight and financial
analysis) the potential net impact on recipients of Duxbury awards in previous reported decisions.
In some instances assumptions have been made where the exact information was not
ascertainable from the judgment. In some cases it was not possible from the information contained
within the judgment to undertake this exercise but we have endeavoured to provide at least a
short narrative summary of those decisions in the hope of collating a decent sized catalogue of
previous reported cases involving a Duxbury award.
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Although we have endeavoured to capture as many cases as possible, this article does not, for the
reasons above, claim to have recorded every single Duxbury case. For a comprehensive
categorisation of recent cases, see the excellent academic work of Emma Hitchings, ‘Reconsidering
the Duxbury default’.[9] The article does, however, seek to pick up on the theme mooted as early
1998 by Jeremy Posnansky when he asked whether it was time to find out what happened to the
Duxbury wives and whether they had lived their lives ‘like the computer models on which their
awards were based’ [10] - based on a set of calculations which may be more akin to those adopted
by some of those recipients.

Assumptions

In contrasting how the model should perform compared to how often it has in practice, it is
important to bear in mind the profile of a likely recipient of a Duxbury award. Duxbury recipients
are often not commercially experienced individuals with a strong understanding of or appetite for
risky investments.[11] They are more often likely to favour the safety of less risky financial
dealings with which they may be familiar.[12] The assumptions we have used in the Appendix to
this article are therefore based on how a typical cautious risk portfolio might have performed based
on historic data because, in our experience, that tends to be the approach to risk favoured by the
majority of recipients of Duxbury awards.

The assumptions we have used are also based on how the portfolios under the management of
Saltus Partners LLP have performed historically over the last 12 years (as that is the period for
which this data is available). For those cases which were decided more than 12 years ago the same
data has been used. Moreover, for those cases, which are the majority, where the receiving party
has not yet reached their actuarial life expectancy age, the same 12-year data has been
extrapolated to project whether there will be a shortfall or surplus when they reach their actuarial
life expectancy age. We have assumed inflation is the consumer prices index (CPl) measure at
2.5% per annum as the Bank of England’s target rate of inflation is 2% and the average inflation
rate in the United Kingdom between 1991 and 2021 is 2.31%. This has been used for
income/withdrawals and expenditure.

The Duxbury formula does not take account of how different recipients approach investing,
particularly their tolerance and appetite for taking risk. We have assumed the capital sum awarded
will be invested in line with a Saltus Cautious portfolio using their full Discretionary Fund
Management proposition. We have also included the usual ongoing management fees that would
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be charged to manage an investment portfolio on a recipient’s behalf, which average around 2%
per annum and include ongoing investment management, financial planning and underlying
investment costs.

Ordinarily, Saltus Partners LLP would build in a variety of tax wrappers depending on the client’s
individual circumstances. For the assumptions used in this article we have, however, opted for the
use of an ISA which would be fully subscribed to each tax year using the General Investment
Account as, without knowing an individual’s circumstances, it would be remiss to factor in other tax
wrappers, such as pensions, whereas every individual (as long as they are UK tax resident) has an
annual ISA allowance. We have assumed the cashflow and life expectancy of the client is in line
with the ONS statistics, which in most cases is 87. The State Pension is projected at the full amount
and payable from the appropriate age (usually between 66 and 68 based upon the client’s
age/date of birth).

Age of Gender Annual Pr
9 .. of Life . . Surplus/shortfall de
Case receiving . . income Capital sum .
receiving expectancy (cautious) de
party need
party ag
Duxbury v
Duxbury :
45 Female 80 £28,000 £540,000 Minus £202,881 74
[1990] 2
All ER 77
MvL
[2003] .
57 Female 83 £12,000 £150,000 Minus £27,565 73
EWHC 328
(Fam)
GW v RW
[2003] .
43 Female 83 £71,500 £1.676m Minus £659,004 68
EWHC 611
(Fam)
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wvw
[2003]
EWHC 61 Female 83 £34,000 £560,000 Minus £122,925 82
2254
(Fam)

Pearce v

Pearce

[2003] 66 Female 84 £45,698 £620,000 Minus £126,417 84
EWCA Civ

1054

Mv M
[2004] )
42 Female 82 £125,000 £3.25m Minus £1,710.964 68
EWHC 688
(Fam)

PvP

[2004]

EWHC 46 Female 82 £10,000 £176,000 Minus £25,673 64
1364

(Fam)

FSvJS
(akaSvS)
[2006]
EWHC
2793
(Fam)

41 Female 82 £50,000 £700,000 Minus £934,086 56

Lauder v
Lauder
[2007]
EWHC
1227
(Fam)

70 Female 86 £60,000 £725,000 Minus £159,543 85
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https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Fam/2006/2793.html
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Fam/2006/2793.html
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Fam/2006/2793.html
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Fam/2006/2793.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/1227.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/1227.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/1227.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/1227.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/1227.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/1227.html

www.iflg.uk.com | enoui uk.com | +44 (C

‘r"fﬁf’r“lﬂTiﬁl"‘lﬂ| Q,F?,@

B FAMILY LAW GROUP LLP EEE

PvP

2007

[ ] £120,000- )

EWHC 52 Female 83 £3.5m Minus £1,323,811 76
877 £150,000

(Fam)
CR v CR

2007

[ ] £140,000 ]

EWHC 51 Female 83 £5m Minus £747,017 82
3334 -£170,000

(Fam)

McCartney

14

McCartney o Female 82 £600,000 £14m Minus 64
[2008] £10,261,715

EWHC 401

(Fam)

NG v KR
(first
instance
Radmacher
v
Granatino)
[2008]
EWHC

1532

(Fam)

SR v CR
[2008]

Male 79 £100,000 £2.335m Minus £1,764,262 61

‘mid-

EWHC Female 83 £133,000 £3.25m Minus £1,709,166 70
2329
(Fam)

forties’
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https://www.bailii.org/ew/cases/EWHC/Fam/2007/2877.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/2877.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/2877.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/2877.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/2877.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/3334.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/3334.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/3334.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/3334.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/3334.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/401.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/401.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/401.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/401.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/401.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/401.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/1532.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/1532.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/1532.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/1532.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/1532.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/1532.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/1532.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/1532.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/1532.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/1532.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/2329.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/2329.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/2329.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/2329.html
https://www.bailii.org/ew/cases/EWHC/Fam/2008/2329.html
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BvB

[2009]

EWHC 37
3422

(Fam)

RVvR

[2009]

EWHC 53
1267

(Fam)

Female 85 £135,000 £2.25m Minus £2,832,813 54

Female 83 £135,000 £3m Minus £1,175,088 77

Vaughan v
Vaughan
[2010] 66
EWCA Civ

349

NvN

Female 87 £14,000 £215,000 Plus £17,856 N/

[2010]
EWHC 717
(Fam)
Gallagher
v

Lawrence
(Rev 1)
[2011]
EWHC
1375
(Fam)

Female

Male

84

81

£110,000
£2.4m
- £125,000

£28,000 £500,000

Minus £1,467,038 72

Minus £202,745 78
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https://www.bailii.org/ew/cases/EWHC/Fam/2009/3422.html
https://www.bailii.org/ew/cases/EWHC/Fam/2009/3422.html
https://www.bailii.org/ew/cases/EWHC/Fam/2009/3422.html
https://www.bailii.org/ew/cases/EWHC/Fam/2009/3422.html
https://www.bailii.org/ew/cases/EWHC/Fam/2009/3422.html
https://www.bailii.org/ew/cases/EWHC/Fam/2009/1267.html
https://www.bailii.org/ew/cases/EWHC/Fam/2009/1267.html
https://www.bailii.org/ew/cases/EWHC/Fam/2009/1267.html
https://www.bailii.org/ew/cases/EWHC/Fam/2009/1267.html
https://www.bailii.org/ew/cases/EWHC/Fam/2009/1267.html
https://www.bailii.org/ew/cases/EWCA/Civ/2010/349.html
https://www.bailii.org/ew/cases/EWCA/Civ/2010/349.html
https://www.bailii.org/ew/cases/EWCA/Civ/2010/349.html
https://www.bailii.org/ew/cases/EWCA/Civ/2010/349.html
https://www.bailii.org/ew/cases/EWCA/Civ/2010/349.html
https://www.bailii.org/ew/cases/EWHC/Fam/2010/717.html
https://www.bailii.org/ew/cases/EWHC/Fam/2010/717.html
https://www.bailii.org/ew/cases/EWHC/Fam/2010/717.html
https://www.bailii.org/ew/cases/EWHC/Fam/2010/717.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/1375.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/1375.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/1375.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/1375.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/1375.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/1375.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/1375.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/1375.html
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Sv AG )
55 attime
[2011]
(draw

EWHC Male 81 £11,250 £82,000 Plus £36,035 N/,
2637 fund at

(Fam) age 65)

Zv<Z
[2011]
EWHC 50 Male 80 £100,000 £2,283,126 Minus £373,313 80
2878
(Fam)

BvB
[2012] )
40 Female 80 £44,400 £1.04m Minus £625,049 64
EWHC 314
(Fam)

Kremen v

Agrest

[2012] 44 Female 83 £200,000 £5.481m Minus £2,319,193 71
EWHC 45

(Fam)

DR v GR &
Ors
[2013]
EWHC
1196
(Fam)

SAv PA
[2014]
EWHC 392
(Fam)

68 Female 86 £54,428 £725,000 Minus £13,429 86

Female 84 £65,000 £1.281m Minus £124,329 84
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http://www.bailii.org/ew/cases/EWHC/Fam/2011/2637.html
http://www.bailii.org/ew/cases/EWHC/Fam/2011/2637.html
http://www.bailii.org/ew/cases/EWHC/Fam/2011/2637.html
http://www.bailii.org/ew/cases/EWHC/Fam/2011/2637.html
http://www.bailii.org/ew/cases/EWHC/Fam/2011/2637.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/2878.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/2878.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/2878.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/2878.html
https://www.bailii.org/ew/cases/EWHC/Fam/2011/2878.html
https://www.bailii.org/ew/cases/EWHC/Fam/2012/314.html
https://www.bailii.org/ew/cases/EWHC/Fam/2012/314.html
https://www.bailii.org/ew/cases/EWHC/Fam/2012/314.html
https://www.bailii.org/ew/cases/EWHC/Fam/2012/314.html
https://www.bailii.org/ew/cases/EWHC/Fam/2012/45.html
https://www.bailii.org/ew/cases/EWHC/Fam/2012/45.html
https://www.bailii.org/ew/cases/EWHC/Fam/2012/45.html
https://www.bailii.org/ew/cases/EWHC/Fam/2012/45.html
https://www.bailii.org/ew/cases/EWHC/Fam/2012/45.html
https://www.bailii.org/ew/cases/EWHC/Fam/2013/1196.html
https://www.bailii.org/ew/cases/EWHC/Fam/2013/1196.html
https://www.bailii.org/ew/cases/EWHC/Fam/2013/1196.html
https://www.bailii.org/ew/cases/EWHC/Fam/2013/1196.html
https://www.bailii.org/ew/cases/EWHC/Fam/2013/1196.html
https://www.bailii.org/ew/cases/EWHC/Fam/2014/392.html
https://www.bailii.org/ew/cases/EWHC/Fam/2014/392.html
https://www.bailii.org/ew/cases/EWHC/Fam/2014/392.html
https://www.bailii.org/ew/cases/EWHC/Fam/2014/392.html
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HvH
[2014] )
55 Female 84 £25,000 £400,000 Minus £173,877 76
EWHC 760
(Fam)

SvsS
[2014]
EWHC
4732
MCJ v MAJ
[2016]
‘Nearly _
EWHC = Female 84 £90,000 £1.289m Minus £1,316,306 66
1672
(Fam)

BD v FD

(No 2)

[2016] 41 Female 87 £175,000 £5m Minus £2,180,257 71
EWHC 594

(Fam)

XvX
[2016]
EWHC 45 Female 83 £150,000 £3.8m Minus £1,242,589 75
1995
(Fam)

AAZ v BBZ
& Ors
[2016]
EWFC
3234
(Fam)

47 Female 84 £100,000 £2.5m Minus £514,333 76

44 Female 87 £5,359,354 £157,101,606 Minus£53,093,023 74
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https://www.bailii.org/ew/cases/EWHC/Fam/2014/760.html
https://www.bailii.org/ew/cases/EWHC/Fam/2014/760.html
https://www.bailii.org/ew/cases/EWHC/Fam/2014/760.html
https://www.bailii.org/ew/cases/EWHC/Fam/2014/760.html
https://www.bailii.org/ew/cases/EWHC/Fam/2014/4732.html
https://www.bailii.org/ew/cases/EWHC/Fam/2014/4732.html
https://www.bailii.org/ew/cases/EWHC/Fam/2014/4732.html
https://www.bailii.org/ew/cases/EWHC/Fam/2014/4732.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/1672.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/1672.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/1672.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/1672.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/1672.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/594.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/594.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/594.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/594.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/594.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/1995.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/1995.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/1995.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/1995.html
https://www.bailii.org/ew/cases/EWHC/Fam/2016/1995.html
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Fam/2016/3234.html
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Fam/2016/3234.html
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Fam/2016/3234.html
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Fam/2016/3234.html
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Fam/2016/3234.html
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Fam/2016/3234.html
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RvB&
Ors
[2017]
EWFC 33

HC v FW

[2017]

EWHC 64 Female 85 £298,648 £3,474,607 Minus £2,917,891 76
3162

(Fam)

WG v HG
[2018] 50 Female 87 £90,000 £2m Minus £899,057 74
EWFC 84

Wwvw
[2018] 49 Female 87 £100,000 £2.188m Minus £1,106,527 73
EWFC B99

CvC
[2018]
EWHC Mid-40’'s Female 84 £200,000 £5m Minus £2,581,984 71
3186
(Fam)

AF v SF

[2019]

EWHC 49 Female 84 £175,000 £4.1m Minus £1,500,093 76
1224

(Fam)

RCvJC

[2020]

56 Male 82 £50,000 £839,000 Minus £431,592 75

45 Female 83 £100,000 £2.35m Minus £1,301,131 69

EWHC 466
(Fam)
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https://www.bailii.org/ew/cases/EWFC/HCJ/2017/33.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2017/33.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2017/33.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2017/33.html
http://www.bailii.org/ew/cases/EWHC/Fam/2017/3162.html
http://www.bailii.org/ew/cases/EWHC/Fam/2017/3162.html
http://www.bailii.org/ew/cases/EWHC/Fam/2017/3162.html
http://www.bailii.org/ew/cases/EWHC/Fam/2017/3162.html
http://www.bailii.org/ew/cases/EWHC/Fam/2017/3162.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2018/84.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2018/84.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2018/84.html
https://www.bailii.org/ew/cases/EWFC/OJ/2018/B99.html
https://www.bailii.org/ew/cases/EWFC/OJ/2018/B99.html
https://www.bailii.org/ew/cases/EWFC/OJ/2018/B99.html
https://www.bailii.org/ew/cases/EWHC/Fam/2018/3186.html
https://www.bailii.org/ew/cases/EWHC/Fam/2018/3186.html
https://www.bailii.org/ew/cases/EWHC/Fam/2018/3186.html
https://www.bailii.org/ew/cases/EWHC/Fam/2018/3186.html
https://www.bailii.org/ew/cases/EWHC/Fam/2018/3186.html
https://www.bailii.org/ew/cases/EWHC/Fam/2019/1224.html
https://www.bailii.org/ew/cases/EWHC/Fam/2019/1224.html
https://www.bailii.org/ew/cases/EWHC/Fam/2019/1224.html
https://www.bailii.org/ew/cases/EWHC/Fam/2019/1224.html
https://www.bailii.org/ew/cases/EWHC/Fam/2019/1224.html
https://www.bailii.org/ew/cases/EWHC/Fam/2020/466.html
https://www.bailii.org/ew/cases/EWHC/Fam/2020/466.html
https://www.bailii.org/ew/cases/EWHC/Fam/2020/466.html
https://www.bailii.org/ew/cases/EWHC/Fam/2020/466.html
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AG v VD
[2021] 51 Female 86 £100,000 £2.060m Minus £1,086,056

EWFC 9

EvL

[2021] 61 Female 87 £90,047 £1.540m Minus £496,716
EWFC 60

AvM

[2021] 58 Female 87 £325,000 £6,483,623 Minus £2,186,861
EWFC 89

WC v HC

[2022]4 52 Female 86 £150,000 £3.319m Minus £1,440,195
WLR 65

Pierburg v

Pierburg

[2022] 72 Female 88 £400,000 £4.750m Minus £1,736,995
EWHC

2701

YCv ZC

[2022] 59 Female 87 £30,000 £421,000 Minus £186,672
EWFC 137

™ v KM

[2022] 50 Female 87 £175,000 £4m Minus £1,801,070
EWFC 155

Discussion

The calculations based on how a cautious risk portfolio may have performed during the economic
climate over the last 12 years indicate that every capital fund apart from two (Vaughan and S v AG
[2011] EWHC 2637 (Fam), both of which involved low levels of annual income need) would have
been exhausted before the end of the recipient’s actuarial life expectancy. This might not come as
a surprise to the vast majority of financial remedy practitioners doing so-called bigger money work
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https://www.bailii.org/ew/cases/EWFC/HCJ/2021/60.html
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https://www.bailii.org/ew/cases/EWFC/HCJ/2021/60.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2021/89.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2021/89.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2021/89.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2022/22.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2022/22.html
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https://www.bailii.org/ew/cases/EWFC/HCJ/2022/137.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2022/155.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2022/155.html
https://www.bailii.org/ew/cases/EWFC/HCJ/2022/155.html
http://www.bailii.org/ew/cases/EWHC/Fam/2011/2637.html
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who will have probably tried (and failed) at least once to persuade the court to adopt a bespoke
model rather than the Duxbury formula when capitalising a maintenance payment. That lack of
surprise may, however, be scant consolation to the recipients of Duxbury awards who run out of
money to meet their needs before they pass away.

It is important, however, to remember that the purpose of the Duxbury calculations is not to
provide a guaranteed income for life. It is also worth bearing in mind that if the recipient had
received an open-ended periodical payments order instead of a capitalised lump sum, they would
have been subject to various risks including early variation or termination of the order by virtue of
the death of the paying party, remarriage of the receiving party or court order following a
significant change of circumstances. These were some of the very well-made points by Lewis Marks
KC in ‘An Alternative View of Duxbury: A Reply’ in 2010.[13]

In addition to the (perhaps unsurprising) illustration as to the likely performance of a Duxbury fund,
the analysis also suggests that there may be a difference in trends between cases involving
modest Duxbury awards and larger ones. The former seem to perform less badly than the latter
and one reason might be the ability of those with lower target rates of income to make greater use
of tax-free allowances. Another reason may be that in cases involving lower levels of income needs
a larger portion is covered by state pension, which means the recipient is not required to draw as
heavily on their capital fund.

Another trend seems to be that Duxbury sums given to recipients with a longer period of life
expectancy appear to perform less well, which may (despite the Duxbury adjustment to income
yield in the first year) be attributable to the impact of compounding based on artificially high rates
of return and/or the increased risk that a maintenance award would come to an end the longer the
term. Another important factor to consider (again despite the first-year adjustment to income yield)
is ‘sequencing risk’, which is the risk that investment will be subject to the worst returns at the
worst time, for example the returns during the COVID-19 pandemic in March 2020. In the early
years of drawing from capital when it is at its ‘peak’, weak returns could increase the risk of the
recipient’s capital running out at a faster rate. Investing and immediately starting to draw from
capital in periods of high volatility may not be wise. Therefore, it is often advisable to build in an
emergency fund and potentially hold back the first year of income need in cash which will act as a
buffer in volatile times. Whilst for the purpose of these scenarios it has been assumed that the
entire sum is invested, in practice, creating this buffer will be a key consideration.

Whilst the significant benefits associated with having a universal formula which can be used to
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project what capital fund a party may require in lieu of a periodical payments order (including
increased certainty, improved prospects of settlement and reduced cost - financial and otherwise -
of prolonged litigation) should not be underestimated, it is submitted that the process by which the
calculations are determined could be improved. At the moment it is a small group and little is
known externally as to how often the assumptions are reviewed. It is suggested that group might,
instead, be expanded into a statutory multi-disciplinary committee akin to those used to determine
the band of awards in personal injury cases to recommend and review the assumptions in a
transparent manner. This would retain all the benefits of a Duxbury yardstick whilst ensuring the
assumptions are both appropriate and kept under review by a more independent body that is
democratically mandated.

Note as a standard warning: Investments do not guarantee a return, the value
and the income from them can fall as well as rise. You may not get back the
amount originally invested. Past performance is no guarantee of future returns.

Appendix

AR v AR [2011] EWHC 2717 (Fam):

The court noted that a Duxbury sum for an annual income of £115,000 was £2.5m. To
enable the wife to spend additional sums and to give an additional measure of security
the court increased that sum to £3.2m.

N v F[2011] EWHC 586 (Fam):

The court held that the wife would have a Duxbury fund which ignoring state pension (not
available to her in the United States) would produce an annual income of £104,000. The
court also held that the husband would in effect have a Duxbury fund of £3.487m which
would supply an annual income of £184,000.

BJ v MJ[2011] EWHC 2708 (Fam):

The court held that a Duxbury calculation on an income need of £65,000 per annum
assuming gross income from private pension of £26,300 per annum and a full state
pension produces a capital requirement of £626,759.
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YvY[2012] EWHC 2063 (Fam):

The court found the wife’s income need to be £150,000 per annum reducing by 20% to
£120,000 per annum after 8 years at age 60 which required a Duxbury fund of £3m. As a
cross-check the court held the wife could alternatively use it to provide a flat income of
£125,000 per annum with no reduction at age 60.

Z v A[2012] EWHC 1434 (Fam):

The court had given a bracket of between £2m and £2.5m for housing. For income the
wife had a shortfall of £50,000 per annum which would require a Duxbury fund of £1m.
The court held this was very generous after a short marriage and said another option was
to use a multiplier of 10 which would give £500,000. The total bracket (for housing and
income shortfall) was therefore between £2.5m and £3.5m and the court ordered £3m.

AH v PH [2013] EWHC 2063 (Fam):

In light of the wife’'s young age (33) and the short length of the marriage, the court (the
Duxbury paradox) held it would be inappropriate to capitalise her income need of
£200,000 per annum for life and instead capitalised it for just under 14 years which was
£2,237,000 rounded to £2.25m.

S/ v RA[2014] EWHC 4054 (Fam):

Judgment where the court used the Duxbury formula to attribute a capital value (£1.6m)
to an income stream (£139,000 net per annum for life from age 73) received by the
husband.

Pv P[2015] EWFC B59:

Judgment where the 62-year-old husband received capital which could be deployed as to
£736,000 to produce £50,000 net per annum for life or £399,000 to produce £35,000 per
annum for life.

JL v SL (No 3) [2015] EWHC 555 (Fam):

The wife’s needs were split into three phases (years 1-3 at £75,329 per annum; years
4-10 at £55,964 per annum after deduction of earnings of £13,007 net to age 60; and
year 11 onwards at £68,981 per annum) which the court capitalised in the sum of £98,947
for stages 1 and 2 non-amortised and £1,191,357 for stage 3 amortised.
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Juffali v Juffali [2016] EWHC 1684 (Fam):

The court found an income need for the 54-year-old wife of £2.5m per annum reducing by
33% to £1.675m per annum in 2026 and then by a further 25% to £1,256,250 per annum
on her 75th birthday. The Duxbury calculation was £44,313,355 which was rounded to
£44.3m.

ZvZ&Ors[2016] EWHC 1720 (Fam):
45-year-old female found to have an income need of £140,000 per annum and a rental
income of £78,000 per annum for the next 6 years awarded a Duxbury fund of £3,333,480.

KA v MA [2018] EWHC 499 (Fam):

54-year-old female found to have an income need of 100,000 per annum dropping by 25%
to £75,000 per annum when the child turned 21 years old but an earning capacity of
£20,000 per annum for 10 years awarded a Duxbury fund of £1.6m (with private pension
of £123,000 ignored).

IX v 1Y [2018] EWHC 3053 (Fam):
51-year-old wife found to have an income need of £300,000 per annum until age 60
thereafter reducing to £100,000 per annum awarded a Duxbury fund of £4.44m.

Hammoud v Zawawi [2019] EWHC 839 (Fam):

36-year-old wife found to have an income need of £600,000 per annum until her 50th
birthday thereafter reducing to £400,000 per annum for the rest of her life awarded a
Duxbury fund of £14.6m.

Ipekci v McConnell [2019] EWFC 19:

45-year-old husband with a net income need of £50,000 per annum reducing by 40% to
£30,000 at age 67 with an earning capacity of £35,000 per annum until retirement
awarded a Duxbury fund of £445,500.

CB v KB [2019] EWFC 78:

47-year-old wife found to have an earning capacity of £25,000 gross per annum from age
49 to age 60 and the ability to release equity of £1.5m at age 60 awarded a Duxbury fund
of £2,151,579 to provide, taking into account the preceding points, an initial spendable
income of £175,126 per annum reducing to £115,324 at age 60.
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Haskell v Haskell [2020] EWFC 9:

A case where given the relatively young age of the wife (42) and the medium length ofthe
marriage the judge held it was not reasonable for there to be a full Duxbury awardand the
court instead proceeded on the basis of an income need of £140,000 per annumreducing
by 50% at age 60 which required a capital fund of £2.7m.

Her Royal Highness Haya Bint Al Hussein v His Highness Mohammed Bin Rashid Al
Maktoum [2021] EWFC 94:

Capital fund of £210m to give a 47-year-old female a capitalised income of £11m per
annum until the end of 2030 thereafter reducing to £8.25m per annum until the end of
2034 and thereafter reducing to £5.5m per annum.

Clarke v Clarke [2022] EWHC 2698:

Appeal where the judge at first instance gave a Duxbury fund of £339,400 which gave a
60-year-old female an income of a little over £25,000 net per annum for life which the
appeal court increased to £586,7500 which together with private pensions worth
£120,379 gave an income of £48,000 per annum for life.

CMX v EJX (French Marriage Contract) [2022] EWFC 136:

Capital fund of £2,092,579 to provide a 54-year-old female with an income need of
£200,000 per annum reducing to £160,000 per annum at age 60 and then to £120,000
per annum at age 68 but an earning capacity of £48,000 from age 55 to age 58 and then
self-employed income at the rate of £80,000 from age 59 to age 67 and then pension
receipts of £40,500 per annum.

Collardeau-Fuchs v Fuchs [2022] EWFC 135:

Capital fund of £21,720,767 to provide a 47-year-old female with income of £1,110,316
per annum over a 40-year period, but: (1) without state pension; (2) with a cash injection
of £4m in 2039; and (3) with a 40% reduction in income in 2042.

Footnotes

[1] Tim Lawrence of what was then Coopers and Lybrand
[2] [2015] EWHC 555 (Fam) at [17]

[3] [2015] EWHC 555 (Fam) at [18].

[4]
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[2018] EWFC 84 at [85]
[5] [2018] EWCA Civ 727 at [136]
[6] [2019] EWHC 1838 (Fam) at [39]
[71 [2021] EWFC 53 at [28] and [29]
[8] [2021] EWFC 53 at [53]
[9] [2021] CFLQ 275
[10] J Posnansky, ‘Whatever Happened to the Duxbury Wives’ [1998] Fam Law 447.[11]
[11] Sometimes in contrast to the paying party.
[12] Moreover, often unlike the paying party who may have continuing income from other
sources, the Duxbury payment may be the only significant funds for the recipient for the rest of
their life so a cautious approach as distinct from the assumptions of the model is perhaps
understandable.
[13] [2010] Fam Law 614
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